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Background, Purpose and Overview

Effective July 1, 1985, the Legislature established a
Grievance Procedure for education employees to provide a mechanism
for the resolution of the employment problems that inevitably arise
in the work place. This legislation created the West Virginia
Education Employées Grievance Board and charged it with the duty to

administer Level Four of the grievance process. W. Va. Code 8§

18-29-1, et seq. The express goals of this innovative law are the
maintenance of good morale, the enhancement of job performance, and
the improvement of the educational system to better serve the
citizens of this State. The purpose of the procedure is to provide
a simple, expeditious and fair process by which to resolve
grievances at the lowest possible administrative level.

Effective July 1, 1988, the Grievance Board's jurisdiction was
enlarged by the enactment of a Grievance Procedure for State
Employees, with essentially the same public policy objectives, and
the Board was renamed the West Virginia Education and State

Employees Grievance Board. W. Va. Code §§ 29-6A~1, et seq. This

legislation covers employees of any department, governmental agency
or independent board or commission of State government, with
limited exceptions.

West Virginia's grievance procedure laws cover approximately

sixty-six thousand (66,000) public employees.’ Because the Board's

! The grievance procedure for educational employees covers
approximately forty-four thousand two hundred (44,200) professional

and service employees. Employees of constitutional officers are
not covered, unless they are in the classified service and
{continued...)
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jurisdiction was increased substantially by the legislation
providing a grievance procedure for State employees, the number of
Administrative Law Judges (hereinafter "ALJs")? was increased from
four to six in 1988, and a Director, who also serves as an ALJ and
a mediator in a few cases, was employed in 1989.° With additional
funding provided by the Legislature in 1991, the number of ALJs was
increased to seven.

In November 1994, with the approval of the Secretary of the
Department of Administration, an eighth ALJ was employed to begin
working on five hundred forty-six (546) grievances filed by
classified higher education employees that had reached Level Four.

See p. 15. The Board's appropriation for Fiscal Year (FY) 19396 was

(...continued)
protected by state personnel laws. Employees of the Legislature
and uniformed members of the Department of Public Safety are also
excluded. The West Virginia Division of Personnel recently
reported that the state employee grievance procedure is available
to over twenty-one thousand (21,000) state employees. The Supreme
Court of Appeals of West Virginia has ruled that county health
department employees covered by a merit system can utilize the

grievance procedure. W. Va. Dept. of Admin. v. W. Va. Dept. of
Health and Human Resources/Boone County Health Dept., 451 S.E.2d
768 (W. Va. 19%4). The Division of Personnel also reported

recently that local health departments employ about nine hundred
thirty-eight (938) people.

2 The Board employs attorneys, who are licensed to practice
law in West Virginia, to hear and decide grievances which reach
level four of the grievance procedure. These attorneys are
designated as 'hearing examiners” in the grievance procedure
statutes. In recognition of the nature of their duties and
responsibilities, the Board now refers to them as Administrative
Law Judges (ALJs). ALJs serve on a full-time basis and are not
permitted to have an outside law practice.

3 When the Executive Branch of State government was
reorganized in 1989, the Board was placed in the Department of
Administration, along with the West Virginia Division of Personnel.
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increased substantially because of the flood of grievances filed by
higher education employees. Two additional ALJs and a Secretary
were hired in November 1995 to work on the higher education
grievances.

The Board presently employs seventeen (17) people. A
Director, an Administrative Officer, five ALJs and a Secretary*® are
assigned to the Charleston office; two ALJs and a Secretary are
based in a newly-opened Morgantown® office; one ALJ and a Secretary
are assigned to each of the three remaining branch offices located
in Beckley, Elkins and Wheeling.

Annual Meeting

The Board, after proper notice, conducted its annual open
meeting in Charleston on January 12, 1996, as regquired by W. Va.

Code § 18-29-5 (1985), and W. Va. Code § 29-6A-5 (1988). The

purpose of the open meeting is to assist the Board in evaluating
Level Four of the grievance process, including the performance of
its ALJs, and to prepare this annual report to the Governor and the
Legislature. All grievants whose cases were disposed of in 1995,
state agencies, educational institutions, county superintendents,

employee organizations, and the Director of the West Virginia

* A secretarial position in the Charleston office was
eliminated to assist in achieving Governor Caperton’'s and the
Department of Administration's goal of reducing the number of
employees in State government.

5 About half of the classified higher education employees who
filed grievances work in the Morgantown area. For that reason and
other factors, the Board selected Morgantown as the site for a new
office. The office was opened in December 1995, and Level Four
hearings have already been held there.
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Division of Personnel (Personnel) were invited to attend or to
submit written comments. The Board mailed over seven hundred (700)
notices of the open meeting to persons who participated in the
grievance process in 1995.

Probably due to inclement weather, only two people attended
the open meeting: a supervising attorney for the Higher Education
Central Office and the Director of the West Virginia State
Employees Union.® Twenty-six (26) written comments were received.
An attorney for a state agency expressed the opinion the process
worked well and the ALJs were competent.

An attorney who represents public employees complained about
the lack of ready access to Grievance Board decisions and offered
a number of suggestions for making the decisions more readily
available. The Board agrees there is a need for improvement in
this regard and it intends to make improvements in 1996, primarily
by taking advantage of modern communication technology.

Twenty-four (24) written comments were filed by grievants,
most of whom had lost their grievances at Level Four. Although
some positive comments were made about the grievance process at
level four and the performance of the ALJs, most of the comments
were critical of the process or the conduct of ALJS, or both. The
most frequent criticism was that the Level Four decision was
incorrect or unfair. Only three complaints were received about

ALJs taking too long to render decisions, a dramatic change from

¢ only counsel for higher education provided comment at the
public hearing, and his remarks related almost entirely to the
processing of higher education reclassification grievances.

-§5—-




prior years. Again this year, two or three comments were received
expressing the opinion that the process is unfair because
management is almost always represented by an attorney.’ Two
grievants expressed the view that the grievance process should be
replaced with a mediation or arbitration panel. One former
employee correctly noted that higher education employees who have
been dismissed from employment cannot appeal directly to Level
Four, whereas state and county board of education employees have a

statutory right to do so.®

1995 Calendar Year

Operational Data and Major Activities

The number of grievances reaching Level Four of the grievance
process has remained relatively constant for the last several
yvears, with the exception of last calendar year when five hundred
forty-six (546) grievances were filed by classified higher
education employees, after they had been reclassified in the Mercer

Project.? Again this year the number of grievances filed at Level

7 In view of this perception of a one-sided mismatch,
grievances decided in 1995 were reviewed. This review revealed
that in about sixty-nine percent (69%) of the cases granted, in
whole or in part, the grievant represented himself or was
represented by a non-lawyer representative. This percentage was
about fifty (50%) for 1994.

8 See W. Va. Code § 29-6A-4(e); W. Va. Code § 18A-2-8.

® A detailed breakdown of grievance activity for the last four
years 1is contained in Appendix A and B. Appendix A shows the
number of grievances filed at Level Four against higher education
institutions and county boards of education in calendar years 1995,
1994, 1993 and 1992. Appendix B is an alphabetical listing showing
the number of grievances filed at Level Four against state agencies
during the same four calendar years.
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Four represents about one percent (1%) of all public employees who
have a grievance procedure available to them.

During calendar year 1995, five hundred eighty-six (586)
grievances were filed at Level Four, twenty-four (24) fewer than
last year, for an average of about forty-nine (49) a month. 3State
employees filed two hundred sixty-five (265) grievances, eleven
less than last year. County board of education employees filed two
hundred eighty-three (283) grievances, six more than last year.
Higher education employees filed thirty-eight (38) grievances,
nineteen (19) fewer than last year, not counting the
reclassification grievances filed in 1994.

The Board's primary goals for 1995 were to issue more
decisions and to issue them more quickly. Substantial improvement
was made in regard to both of these aims. The Board established a
specific decision-making goal for 1995: to render at least three
hundred thirty-six‘ (336) decisions. The ALJs achieved that
objective, and again in 1995 issued more opinions and disposed of
more cases than last year. They issued three hundred forty-nine
(349) written decisions, thirty-six (36) more than last year, for
an increase of about eleven and one-half percent (11.5%). ALJs
disposed of a total of six hundred fifteen (615) cases, about one
hundred (100) more than last year, including the issuance of two

hundred sixty-six (266) dismissal orders’® and seventeen (17)

1 nigmissal orders are often entered when grievances have been
prematurely appealed to level four without a required hearing
having been held or when cases have been settled. Occasionally,
however, these rulings involve complicated procedural or

{continued...)

-8-




remand orders.

In addition to deciding and processing more cases than ever
pefore, the ALJs also issued their rulings much faster than in
prior years. For example, in 1995 the average disposition time for
mature cases was about thirty-nine (39) working days, compared to
about sixty-seven (67) working days in 1994.1* Similarly, in 1995
over forty percent (40%) of all decisions issued were rendered
within thirty (30) working days after the case was mature for
decision. Iin 1994, however, only seventeen percent (17%) of
decisions were rendered within thirty (30) working days.
Furthermore, in dismissal cases, over sixty percent (60%) of the
decisions were issued within thirty (30) working days after the
maturity date, compared to only twelve percent (12%) in 1994.%

At the same time, the percentage of decisions appealed to

circuit court continued its steady decline. Fifty-nine (59) of the

¥¢...continued)
substantive issues. According to our records, only one dismissal
order entered in 1994 was appealed to circuit court.

11 A case is considered mature for decision on the date when
the ALJ has everything he or she needs to render a decision. For
example, if at the conclusion of a Level Four hearing the parties
have presented all their evidence and waive their right to file
proposed findings of fact and conclusions of law, the case becomes
mature for decision on that date. Both grievance procedure
statutes require the hearing examiner to render a decision in
writing within thirty (30) working days following the level four
hearing. W. Va. Code § 18-29-4(d)(2); W. Va. Code § 29-6A-4(d)(2).

12 partly because the ALJs were more productive in 13935,
average total processing time was reduced by about eighteen (18)
working days in 1995. Total processing time is the number of
working days between the date the grievance was filed at Level Four
and the date the decision was rendered. Total processing time in
1995 was about one hundred thirty-six (136) working days.
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