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History, Mission and Operations

In 1985 the Legislature created the West Virginia Education Employees Grievance
Board and established a grievance procedure for educational employees. W. Va, Code
§§ 18-29-1, et seq. The procedure is intended to provide a simple, expeditious and fair
process for resolving grievances at the lowest possible administrative level.

In 1988 the Legislature enlarged the Grievance Board's jurisdiction considerably
by enacting a Grievance Procedure for State Employees, which covers most state
employees." The purpose of this law is to establish a procedure for the equitable and
consistent resolution of employment disputes. This law also changed the agency’s name
to the West Virginia Education and State Employees Grievance Board (hereinafter Board).
W. Va. Code §§ 29-6A-1, et seq.

In 1998, the Legislature made several changes to the law governing state employee
grievances.” One of the most significant changes was the inclusion of a default provision
by which an employee may prevail in his or her grievance, if the grievance evaluator at
Level One, Two or Three fails to respond to the grievance in the time required by law.
Another notable change gives the Board jurisdiction over procedural matters at Levels Two
and Three of the grievance procedure in both state and education employee grievances.
Until this change in the law, the Board's authority was limited to administering Level Four

of the procedure. In addition, the Board was also given the authority to require mediation

" Employees of constitutional officers are not covered, unless they are in the classified
service, and apparently none of these employees is in the classified service. Employees
of the Legislature and uniformed members of the State Police are also expressly excluded.

2 House Bill 4314, effective July 1, 1998.
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at the request of any party in cases involving state agencies. W. Va. Code §29-8A-12
(1998).° The Board consists of three members appointed by the Governor, with the
advice and consent of the Senate, for three year terms. In March 1997, Governor
Underwood appointed three new members to the Board. Billy Coffindaffer, from
Monongalia County, was appointed for a term ending July 1, 1998, replacing James P.
Geary, who had served as Chair of the Board since 1985. Mr. Coffindaffer was
subsequently reappointed for a term that expires on July 1, 2001. Roger Smith, Il from
Cabell County, was appointed to a term that expired on July 1, 1999, filling a vacancy on
the Board. The third new member, Lowell Witters, from Kanawha County, was appointed
to a term expiring on July 1, 2000, replacing David L. White, who had served as a member
of the Board since 1985.

The Board's mission is to equitably, consistently and quickly resolve employment
disputes between employees and county boards of education, higher education
institutions, and state agencies so that good morale may be maintained, effective job
performance may be enhanced, and the citizens of this State may be better served.

The Board employs full-time attorneys to preside over grievances that reach Level
Four of the grievance procedure. These attorneys are designated as "hearing examiners”

in the grievance procedure statutes, but the Board refers to them as administrative law

® The Board first made this recommendation to the Legislature in 1992. The law was
also amended to make it clear that ALJs can require the parties in a state employee
grievance to participate in settlement conferences. W. Va. Code §29-6A-6 (1998).
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judges (ALJs) in light of their duties and responsibilities. The Board requires its ALJs to
be licensed to practice law in West Virginia, and they are not permitted to have an outside
law practice.

The Board has seventeen (17) budgeted positions in a flat organizational structure
and currently employs fifteen (15) employees. See Appendix A. The Director, an
Administrative Officer, four ALJs, one Secretary and a part-time Secretary are assigned
to the Board's principal office in Charleston.® Two ALJs and a Secretary are based in the
Morganiown office that was opened in December 1995. One ALJ and a Secretary are
assigned to the Beckley office. The Elkins and Wheeling Offices are staffed presently with
only a Secretary. Most of the hearings in the Elkins and Wheeling Office are conducted
by the ALJs based in Morgantown.

The Board’s primary activities are to: (1) Schedule and conduct Level Four
hearings and prehearing conferences In public employee grievances; (2) Issue binding,
written decisions with findings of fact and conclusions of Jaw, subject to limited judicial
review in the circuit courts; (3) Provide mediation services to actively assist employers and
employees in identifying, clarifying and resolving issues anytime before a Level Four
hearing; (4) Administer Levels Two, Three and Four of both the education and state
employees grievance procedure; and (5) Prepare transcripts and certify records to circuit

courts when decisions are appealed.

* The West Virginia Division of Personnel has placed these positions in the class title
of ALJ Il in its classified-exempt plan.

® The Director has performed the functions of a chief administrative law judge for the
past few years.
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The Board has identified the following goals and objectives: (1) Issue timely and
prompt decisions; (2) Issue decisions within 30 working days after the cases are ready for
decision, as required by law; (3) Process grievances in afair, objective manner, according
respect and courtesy io all parties; (4) Assist the parties in settling grievances through
prehearing conferences and mediation; (5) Issue readable decisions based upon a
consistent application and interpretation of law and policy; and (6) Promptly publish
decisions and case summaries on the Internet for all interested persons.

The Board estimates that the grievance procedure covers approximately sixty-nine
thousand, ocne hundred ninety-two (69,192) public employees, consisting of about forty-
seven thousand seven hundred eighty-six (47,786) educational employees, twenty
thousand six hundred six (20,606) state employees, and eight hundred (800) local health
department employees.®

Both grievance procedure laws contain a broad definition of what can be grieved.
Employees may grieve nearly any employer action affecting their compensation, hours,
terms, and conditions of employment, including allegations of discrimination, favoritismand

harassment. W. Va_Code §§ 18-29-2 (1985) & 29-8A-2 (1988).” The Board also

® County health department employees covered by a merit system are entitled to use
the grievance procedure. W. Va. Dept. of Admin. v. W. Va. Dept. of Health and Human
Resources/Boone County Health Dept., 192 W. Va. 202, 451 S.E.2d 768 (1994).

" For example, "Grievance" is defined by W. Va. Code § 29-6A-2(i) (1988) as:

“Any claim by one or more affected state employees alleging a violation, a
misapplication or a misinterpretation of the statutes, policies, rules, regulations or written
agreements under which such employees work, including any violation, misapplication or
misinterpretation regarding compensation, hours, terms and conditions of employment,
employment status or discrimination; any discriminatory or otherwise aggrieved application

(continued...)
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exercises jurisdiction over claims based upon alleged violations or misinterpretations of
federal and state wage and hour laws, and claims that may also be filed under the West
Virginia Human Rights Act. The Board has issued more than four thousand one hundred
(4,100) decisions since it was created. The most common types of grievances include
challenges to promotion and selection decisions, dismissal and other disciplinary actions,
and classification and compensation matters.

In accordance with the Administrative Procedures Act, the Board adopted new
Procedural Rules effective February 1, 1996, governing the practice and procedure for
handling grievances at Level Four. These Procedural Rules were promulgated under the
authority granted by W. Va. Code §§ 18-29-5(a) & 29-6A-5(a), and are codified at 156
Code of State Regulations 1 (156 C.S.R. 1).

Annual Open Meeting and Third Customer Satisfaction Survey

The Board, after proper notice, conducted its annual open meeting in Charleston
on January 11, 2000, as required by W. Va. Code § 18-29-5 (1985), and W. Va. Code §
29-6A-5 (1988). The purpose of the open meeting is to help the Board to evaluate the
functioning of the grievance process, the performance of its ALJs, and to prepare an
annual report to the Governor and the Legislature.

The Board mailed more than eight hundred {800) notices of the open meeting. All

’(...continued)
of unwritten policies or practices of their employer; any specifically identified incident of
harassment or favoritism; or any action, policy or practice constituting a substantial
detriment to or interference with effective job performance or the health and safety of the
employees.”
Pension, retirement and medical insurance matters, however, are expressly
excluded, and are, therefore, not grievable.
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grievants whose cases were completed in 1999 were mailed a notice. State agencies,
educational institutions, county superintendents, employee organizations, and the Director
of the West Virginia Division of Personnel (Personnel) were also invited to attend or to
submit written comments. A Customer Satisfaction Survey form was mailed with the notice
of the open meeting. In addition, the Board made the Customer Satisfaction Survey form
available on its Home Page for completion by anyone who participated in the grievance
process in 1999.

Ten people attended the public meeting. Five Grievants, an attorney for the School
Service Personnel Association, and an employee representative from the West Virginia
State Employees Union testified. All Grievants were either current or former state
employees. Much of the testimony was about Grievants’ experiences with the grievance
process, both at Level Four and at the lower levels of the procedure. Grievants were
generally dissatisfied with the process or the ALJ who decided their cases, or both ®

Many of the comments and suggestions were about matters over which the Board
has little or no control, or which would require changes in the law. In that regard the Board
must emphasize that it does not generally recommend changes in the law or take positions
on public policy questions. The reason for this practice is the Board knows that its role as
the neutral third party would be jecopardized if it did so. Nonetheless, the Board and its
staff does consider all this information in its ongoing efforts to improve its service.

The Board began using a Customer Satisfaction Survey in 1897 to help in the

8 There appears to be a correlation between the negative comments and ratings on the
customer survey and whether the grievant lost his or her grievance. Sixteen grievants
reported an overall satisfaction rating of zero.
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evaluative process, to identify areas in which our customers think we need to improve, and
to serve as a benchmark for future evaluations. (Appendix B).° The Board’s use of the
Customer Survey has always produced more responses than simply notifying grievance
participants that they may file written comments and/or appear and testify. One hundred
and eleven (111) customer surveys were received by the Board as of January 21, 2000.

Customers were grouped into five categories on the Customer Survey form:
Grievant, Employer, Employee Representative, Counsel, and Other. The survey resuits
were tallied and analyzed based on these categories.® Ratings for most questions on the
Customer Survey were as follows: (5) Excellent; (4) Good; (3) Fair; (2) Poor; (1) Very Poor,
or Not Applicable. Two reports about the customer survey results for 1999 and 1998 are
in Appendix C. A brief summary of customer survey responses is set forth below.

Customers were asked to give their Overall Satisfaction rating of the agency on a
scale from 100% to 0%. In 1999 the average Overall Satisfaction rating was lower than
in the past two years. On a separate survey gquestion, the percentage of customers
reporting a decreased satisfaction level also was higher than in the two previous years in
which the survey was conducted.

As it did last year, the Board plans to review the survey results at its next meeting

? In designing the customer survey guestions, the Board reviewed surveys used by
agencies in other states that perform similar functions, and survey forms used in the
Department of Administration.

1% Five responses were not included in this database or otherwise considered. One
response was submitted twice and four others were so incomplete that inclusion was
considered inappropriate. The Board recognizes that administrative agencies performing
quasi-judicial functions do not have “customers” in the ordinary meaning of that term.

v

T




in Aprit 2000. The Board will meet with all staff to discuss the survey results and to
consider setting goals to improve the agency’s overall performance.

(Grievances Filed at Level Four and Adjudication Activities in 1999

The number of grievances filed at Level Four has not fluctuated greatly in the last
several years. While the number of grievances filed in 1999 increased by 5%, this was
just about equal to the average number of grievances filed during the last eight years.™
The number of grievances filed in 1999 includes 54 default claims, most of which were

filed by state employees. The table below shows the number of grievances filed during

the past eight years for each major category of employer.*?

" A detailed breakdown of grievance activity for the last eight calendar years is
contained in Appendices D and E. Appendix D shows the number of grievances filed at
Level Four against higher education institutions and county boards of education. Appendix
E is an alphabetical listing by state agency showing the number of grievances filed at
Level Four.

2 The table does not include five hundred forty-six (546) higher education classification
grievances filed in 1994 after the Mercer Project was implemented. For information about
those cases, please review the 1997 report which is available on-line at the Board's web
page. The number of grievances filed includes cases remanded by circuit courts and
claims filed by state employees seeking relief by default. The number of grievances filed
at Level Four represents less than 1 percent of all public employees who have the right
to invoke the grievance procedure.
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