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" THE HONORABLE JOE MANGHIN, lll -
GOVERNOR, STATE OF WEST VIRGINIA

and
: MEM.B—ERS OF THE LEGISLATURE
Dear Governor and Members of the Legislature

On behalf of the Grievance Board, | am pleased to submit the Grievance Board’s
Annual Report for Fiscal Year 2005. | |

This report contains detailed information concerning grievances filed and acted on 7
by the administrative law judges, information on the mediation services offered by the

" Board and an evaluation of the level four grievance process.
included in this report are five legislative recomfnendations the Board proposed
during the 2005 Iegislati\(e session, one of which includes many amendments to improve
the grievance procedure.
Respet:tfuliy submitted,
¢ Q1 Hel—n
David K. Hendrickson, Esq.

Chair

EQUAL OPPORTUNITY EMPLOYER
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Mission Statement

The Board’é mission is to equitably, bonsistenﬂy and quickly resolve employment

disputes between employees and county boards of education, higher education

institutions, and state agencies.

Administrative Highlights of Fiscal Year 2005

Beginning last fiscal year, the Board changed its annual sched ule of major activities

and now prepares its Annual Report to the Governor and the Legislature on a fiscal year-

basis.

The Board’s staff continued its outreach and education activities, while striving to
improve customer and employee satisfaction. The Director made two presentations
on mediation at the fall 2004 State EEQ/Higher Education Training Conference at
Stonewall Resort. Valerie Rist, Administrative Officer, a Iong-’ume employee of the
Board, in cooperation with the Division of Personnel, began making presentations
to managers and _su-per\}isors in state govefnment, as part of a class on
Understanding the Grievance Procedure. These presentations emphasize and
promote mediation early in the grievance process before a grievance hearing is held

and are part of an outreach and educational program the Board intends to expand

in upcoming years.

The Board amended its Procedural Rules in December 2004. During the 2005
legislative session, the Board's staff drafted proposed legislation, prepared fiscal
notes and appeared before legislative committees. The Board made several
legislative recommendations again this year that are briefly outlined later in this
report. _ |

The Board completed a three-year project to convert to digital recording systems in
all hearing rooms. Use of digital recordings will benefit to agency in several
respects and will improve customer service. Plans are being made to further build

upon this enhancement to improve the service provided by the Board.




. * The Board recently improved 1'ntemet access for the Ch_arleéton office and staff in
that office began using new software that will improve employee productivity and
efficiendy as part of an ongoing program to make the Board more accessible fo its
customer base. | |

. The Board also continued to review all agency operétions and practices looking for
- ways to increase efficiency and improve services.
Legislative Histbm, Mission and Operations '

The Grievance Board was created in 1985 when the Legislature established a
grievance procedure for educational employees. W. Va. Code §§ 18-29-1etseq. In 1988
the Legislature ekpanded the Board's jurisdiction by enacting a Grievance Procedure for
_State.Empioyees.‘I W. Va. Code §§ 29-6A-1 et seqg. The intended purpose of these laws
was to create a simple, expeditio'us and fair process for resolving employee grievances at
the lowest possible administrative level, and to establish a procedure for the equitable and
consistent resolution of these disputes. The goals of the legislation are to maintain good
morale, enhance job performance, and better serve the citizens of this State.

Ten years later in 1998, the Legislature made several changes to the law governing
grievances by state employees.: A new default provision was added by which an employee
may obfain the relief requested in a grievance, if the grievance evaluator at Level One, Two
or Three failed to respond to the grievance in the time required by law. The Board was

- also given jurisdiction over procedural matters at Levels Two and Three of the grievance
-procedure. Until then the Board's authority was limited to administering Level Four of the
procedure. In addition, the Board was empowered to require mediatioh at the request of

any party in grievances by state employees. W. Va. Code § 29-6A-12 (1928)? Finally, in

' Employees of constitutional officers are not covered, unless they are in the classified
service. Employees of the Legislature and uniformed members of the State Police are also
expressly excluded. W. Va. Code § 29-6A-2(e). County health department employees
covered by a merit system are entitled to use the grievance procedure. W, Va. Dept. of
Admin. v. W. Va. Dept. of Health and Human Resources/Boone County Health Dept., 192
W. Va. 202, 451 S.E.2d 768 (1094). '

2 The Board first made this recommendation to the Legislature in 1992, The law was
: {(continued...)
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2001, the Legislature changed the law for higher education employees so that all |
grievances filed after July 1, 2001, must be processed under the Grievance Procedure for
State Employeés See W. Va. Code § 18B-2A-4(k).

| Employees covered by grievance procedure laws can grieve nearly any employer
action affecting their compensation, hours, terms and conditions of employment, including
allegations of discrimination, favoritism and harassment. W. Va. Code §§ 18-29- 2 (1992)
& 29-6A-2 (1988). “Grievance” is defined by W. Va. Code § 29-6A-2(j) (1988) as:

Any claim by one or more affected state employees alleging a
violation, a misapplication or a misinterpretation of the statutes,
policies, rules, regulations or written agreements under which
such employees work, including any violation, misapplication
or misinterpretation regarding compensation, hours, terms and
conditions of employment, employment status or
discrimination; any discriminatory or otherwise aggrieved
application of unwritten policies or practices of their employer;

any specifically identified incident of harassment or favoritism;

or any action, policy or practice constituting a substantial
detriment to or interference with effective job performance or
the health and safety of the employees.

Pension, retirement and medical insurance matters, however, are expressly
excluded, and thus not grievable.

The Board has jurisdiction over claims 'based upon alleged violations or
misinterpretations of federal and state wage and hour laws, and claims that may also be
filed under the West Virginia Human Rights Act. The most common types of grievances
concern promotion and  hiring decisions, disciplinary actions,A classification and
compensation matters. |

In accordance with the State Administrative Procedures Act, the Board é{dopted
amended Procedural Rules governing the practice and_pro?;edure for handling grievances
at Level Four effective December 4, 2004, under the authority granted by W. Va. Code §§
18-29-5(a) & 29-8A-5(a). " The Rules are codified at 156 Code of State Rules 1

*(...continued)
also amended to make it clear that ALJs can require the parties in a state employee
grievances to participate in settlement conferences. W. Va. Code § 29-6A-6 (1998).

-3-




(156 C.S.R. 1). In2002, the Board adopted a Procedural Rule to satisfy the reqwrements
of the Open Governmental Proceedmgs Law, W. Va. Code §§ 6-9A-1 ef seq., commonly
called the Open Meetings or “gunshine” law. This law specifies the manner in which
governing bodies must give notice to the public of meetings, and provides general rules for
conducting meetings. 156 C.S. R. 2 (Aug. 11, 2002).

The grievance procedure laws cast the Board in the role.of protectlng the rights of
public employees covered by these laws. The Board consists of three members appointed
by the Governor, with the advice and consent of the Senate. On August 30, 2005,
Governor Joe Manchin [l appointed Edgar Morano, a Republican from the 1st
Congress&ona! District, to a term two year term ending June 30, 2007. He succeeds Walt
Auwvil, Esq: Also on August 30, 2005, Governor Manchin appointed Cam Lewis, a
Democrat from the 3™ Congressional District, io a one year term ending June 30, 2008.
He succeeds Lowell Witters. Finally, Governor Manchin appointed David K. Hendrickson,
Esq., a Republican from the 2" Congressional District, to a three year term ending June
30, 2008. He succeeds Debra Kilgore Esq. |

in December of 2005 the Board interviewed for and hired a new Director to replace
Ron Wright who retired in October of 2005 after serving in that office for sixteen years.
The new Director, who serves at the will and pleasure of the Board is Earl W. Maxwell.
Mr. Maxwell took office on January 16, 2006. Earl \N Maxwell has been a practicing
attorney in West Virginia for 15 years, and was three ttmes elected Prosecuting Attorney
in his home county of Randolph. He resigned his elected office to take the position of
Director and looks forward to working with the people and orgamzat;ons that the Board
serves and will continue to work with the customers and the Board to improve its operation.

7 The Board hires attorneys to preside over grievances that reach Level Four of the
grievance procedure and to serve as mediators. These employees are designated as
"hearing examiners" in the grievance procedure laws, but the Board calls them

Administrative Law Judges (ALJs) because of the nature of their duties and




responsibiiities_.3 The Board requires its ALJs to be licensed fo practice law in West
Virginia, and does not permit them to have an outside law practice.*

As of October 2005, the Board empioyéd only ten people: a Director, an
Administrative Officer, five ALJs, and three Secretaries in a flat organizational structure.’
See Appendix A. The Board’s principal office is in Charleston, and it maintains hearing
offices in Beckley, Elkins, Westover, and Wheeling. All agency employees work in the
Charleston or Westover Office. The Beckley, Etkins and Wheeling offices are not staffed
on a daily baéis, but ALJs conduct hearings and mediation sessions at these locations.

The prih‘nary activities of the Board employees are as follows: (1) scheduling and
conducting Level Four hearings and prehearing conferences in public employee
grievances; (2) issuing binding, written decisions with findings of fact and conclusions of
law; (3) providing mediation services fo actively assist employers and employees in
identifying, clarifying and résolving issues anytime before a Level Four hearing; (4)
administering Level Four of the grievance procedure and handiing procedural matters at
Levels Two and Three; and '(5) preparing transcripts and certifying records to circuit courts
when decisions are appealed.

- TheBoardhas established the following customer-service goals and objectives: (1)
issue timely and prompt decisions; (2) issue decisions within thirty working days after the
cases are ready for decision; (3) process grievances fairly, according respect and courtesy '.

to all parties; (4) assist the parties in settling grievances through prehearing conferences

? The West Virginia Division of Personnel has placed these positions in the class fitle
of ALJ 2 in its classified-exempt plan.

4 For many years the Board has required its ALJs to adhere to certain provisions of the
Code of Judicial Conduct, although this code only applies to judicial officers in the judicial
branch, not ALJs in the executive branch. On July 1, 2005, an ALJ Code of Conduct, 158
CSR 15 was enacted,; which does apply to the ALJ's.

5 As recently as 1997, the Board employed seventeen people, but through attrition
reduced its staff to eleven positions by 2001. The Director performs administrative duties
and also functions as the chief administrative law judge. After an ALJ resigned in August
2003, the Board was not able to fill that position due o the impending 9% budget cut for
FY05. Another ALJ resigned in January 2004, leaving the Board with only four ALJs. The
Board employed five ALJs during fiscal year 2005.
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~ and mediation; (5) issue readable decisions based upon a consistent application-and
interpretation of law and policy; ahd (6) publish decisions and case summaries promptly
on the Internet for all interested persons. ' | .

Annual Public Meeting and Customer Satisfaction Survey

The Board, after proper notice, conducted its annual public meeting atits Charleston
Office on November 18, 2005. The purpose of the annual meeting is to help the Board '
evaluate the functioning of the grievance process at Level Four, the performance of its
ALJs. and to prepare an annual report to the Governor and the 'Legislature.ﬁ See W. Va.
Code § 18-29-5(a) (1998), and W. Va. Code § 20-6A-5(a) (1998).

The Board mailed about 750 notices of the meeting, along with a Customer
Satisfaction Survey form, to participants whose cases had been completed between July
1, 2004 and June 30, 2005. State ‘agencies, educational institutions, county
superintendents, employee organizations, union representatives, attorneys, and the
Director of the West Virginia Division of Personnel (Personnel) were notified of the
meeting. In addition, the meeting was announced on the Board's web site and the
customer satisfaction survey form was made available online. Five people attended the
public meeting and a representative of AFSCME, West Virginia Council 77, read a letter
that was submitted and marked as Exhibit One.

The Board began using a Customer Satisfaction Survey form in 1997 to help in the
evaluative process, identify areas that may need improvement, and serve as a benchmark
for future evaluations. The Board and its staff will consider the survey responsés to find

ways to improve agency performance.

Grievances Filed at Level Four and Adjudication Activities in FY 2005
The number of grievances filed at Level Four has been steady during the past four

fiscal years, as shown in the following table.®

® The number of grievances filed at level four in fiscal year 2005 includes thirteen cases
remanded to the Board by the courts, and default claims filed at level four. Appendices B,
C and D show the number of grievances filed against each employer.

B-




































































































